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IN THE SUPREME COURT OF THE STATE OF IDAHO 
 
STATE OF IDAHO,   ) 
     ) NO. 43209 
 Plaintiff-Respondent, )  
     ) NEZ PERCE COUNTY NO. CR 2014-5540 
v.     ) 
     ) 
ANTHONY N. GARDNER,  ) APPELLANT'S BRIEF 
     ) 
 Defendant-Appellant. ) 
___________________________) 
 
STATEMENT OF THE CASE 
 
Nature of the Case 
 
 Following a jury trial, the jury convicted twenty-seven-year-old Anthony N. 
Gardner of felony domestic battery.  The district court imposed a unified sentence of five 
years, with two-and-one-half years fixed.  On appeal, Mr. Gardner asserts the district 
court abused its discretion when it imposed his sentence, because the sentence is 
excessive considering any view of the facts. 
 
Statement of the Facts & Course of Proceedings 
 Lewiston Police Department officers responded to an anonymous report that 
Mr. Gardner had beaten up his girlfriend, Christina Lee.  (Presentence Report 
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(hereinafter, PSI), p.3.)  Officers were unable to locate Mr. Gardner at the residence he 
shared with Ms. Lee.  (PSI, p.3.)   
An officer interviewed Ms. Lee and saw she had a scrape and swelling near her 
right eye, a small abrasion on her left knee, and a long linear scrape on her right 
forearm.  (PSI, p.3.)  Ms. Lee stated Mr. Gardner had accused her of sleeping with other 
people and grabbed her phone after she denied the allegations.  (PSI, p.3.)  She stated 
she tried to follow him upstairs, but he turned around and advanced towards her.  (PSI, 
p.3.)  Ms. Lee reported she tried to flee from Mr. Gardner, but he grabbed her by the 
back of the neck and shoved her to the ground across the carpet, causing the injuries 
the officer saw.  (PSI, p.3.)  Ms. Lee stated she then went upstairs to the bathroom, and 
Mr. Gardner followed, wrapped his arm around her neck, and constricted her airway.  
(PSI, p.3.)  Ms. Lee stated Mr. Gardner eventually let her go and shoved her backwards 
against the bathroom counter, causing a scrape on her back.  (PSI, p.3.) 
 Ms. Lee reported she was able to go outside and went to a neighbor’s apartment, 
while Mr. Gardner initially followed her and then walked away from the building.  (PSI, 
pp.3-4.)  In his presentence report interview, Mr. Gardner explained that he went to 
California the day after the incident, and several months later Ms. Lee picked him up so 
he could return to Idaho to turn himself in.  (PSI, p.5.) 
The State filed a Complaint – Criminal alleging Mr. Gardner committed one count 
of attempted strangulation, felony, in violation of Idaho Code § 18-923(1), and one count 
of domestic battery, felony, in violation of I.C. §§ 18-918(3)(b)(c) and 18-903(a).  
(R., pp.18-19.)1  To support the felony domestic battery count, the complaint further 
                                            
1 All citations to “R.” refer to the 181-page Amended Clerk’s Record. 
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alleged Mr. Gardner had previously been convicted of two or more charges of domestic 
battery or domestic assault within fifteen years of the instant domestic battery offense.  
(See R., p.19.) 
 Following a preliminary hearing, the magistrate dismissed the attempted 
strangulation count and bound the domestic battery count over to the district court.  
(R., pp.49-50, see R., p.59.)  The State then filed an Information charging Mr. Gardner 
with one count of felony domestic battery.  (R., pp.52-53.)   Mr. Gardner requested a 
jury trial at his arraignment.  (R., p.67.)  The case proceeded to a jury trial.  (R., pp.95-
104.)   The jury found Mr. Gardner guilty of domestic battery, and also found he had two 
prior convictions for domestic battery within the past fifteen years.  (R., pp.105-07.) 
 At the sentencing hearing, Mr. Gardner recommended that the district court 
consider placing him on probation for a period of three years, or alternatively have him 
evaluated for mental health court.  (Tr., Apr. 24, 2015, p.10, L.25 – p.11, L.4, p.14, 
Ls.10-15.)  The State recommended that the district court follow the PSI’s 
recommendation and impose sentence.  (Tr., Apr. 24, 2015, p.14, L.22 – p.15, L.19; see 
PSI, p.19.)  The State imposed a unified sentence of five years, with two-and-one-half 
years fixed, and retained jurisdiction.  (R., pp.159-61.)  Mr. Gardner filed a Notice of 
Appeal timely from the district court’s Judgment of Conviction.  (R., pp.162-64.) 
 Meanwhile, Mr. Gardner was placed on a traditional rider and later transferred to 
a CAPP rider.  (See Notice of Retained Jurisdiction Inmate Placement, May 29, 2015; 
Memorandum, June 29, 2015.)  The district court then relinquished jurisdiction.  (See 
Order Relinquishing Jurisdiction, Aug. 25, 2015.)  On appeal, Mr. Gardner does not 
challenge the district court’s decision to relinquish jurisdiction. 
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ISSUE 
Did the district court abuse its discretion when it imposed a unified sentence of five 




The District Court Abused Its Discretion When It Imposed A Unified Sentence Of Five 
Years, With Two-And-One-Half Years Fixed, Upon Mr. Gardner, Following His 
Conviction For Domestic Battery 
 
Mr. Gardner asserts the district court abused its discretion when it imposed his 
unified sentence of five years, with two-and-one-half years fixed, because his sentence 
is excessive considering any view of the facts.   
Where a defendant contends that the sentencing court imposed an excessively 
harsh sentence, the appellate court will conduct an independent review of the record 
giving “due regard to the nature of the offense, the character of the offender, and the 
protection of the public interest.”  State v. Strand, 137 Idaho 457, 460 (2002).   
The Idaho Supreme Court has held that, “[w]here a sentence is within statutory 
limits, an appellant has the burden of showing a clear abuse of discretion on the part of 
the court imposing the sentence.”  State v. Jackson, 130 Idaho 293, 294 (1997) (internal 
quotation marks omitted).  The decision to have a sentence run concurrently with or 
consecutively to other sentences “is within the sound discretion of the trial court.”  
State v. Elliott, 121 Idaho 48, 52 (Ct. App. 1991).  Mr. Gardner does not assert that his 
sentence exceeds the statutory maximum.  Accordingly, in order to show an abuse of 
discretion, Mr. Gardner must show that in light of the governing criteria, the sentence 
was excessive considering any view of the facts.  Id.  The governing criteria or 
objectives of criminal punishment are:  (1) protection of society; (2) deterrence of the 
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individual and the public generally; (3) the possibility of rehabilitation; and 
(4) punishment or retribution for wrongdoing.  Id.  An appellate court, “[w]hen reviewing 
the length of a sentence . . . consider[s] the defendant’s entire sentence.”  State v. 
Oliver, 144 Idaho 722, 726 (2007).  The reviewing court will “presume that the fixed 
portion of the sentence will be the defendant’s probable term of confinement.”  Id. 
Mr. Gardner submits that, because the district court did not give adequate 
consideration to mitigating factors, the sentence imposed by the district court is 
excessive considering any view of the facts.  Specifically, the district court did not 
adequately consider Mr. Gardner’s mental health issues.  A district court must consider 
evidence of a defendant’s mental condition offered at the time of sentencing.  See 
I.C. § 19-2523(1).   In a January 2015 GAIN-I assessment, Mr. Gardner was diagnosed 
with “Rule Out – Mood Disorder NOS.”  (PSI, p.14.)  He reported thoughts of suicide 
following his court date.  (PSI, p.15.)  Mr. Gardner stated he had a prior mental health 
diagnosis of bipolar, and that he had a history of mental health services as a juvenile 
while a ward of the State of California.  (PSI, p.15.)  However, he also reported he had 
troubling getting adult mental health services because he did not have documentation of 
his prior mental health evaluation.  (PSI, p.15.)  Mr. Gardner had been prescribed 
Depakote while in jail, but he felt the medication did not work and was too expensive.  
(PSI, p.15.) 
In a February 2014 mental health evaluation, Mr. Gardner was diagnosed with 
“Adjustment Disorder With Mixed Disturbance of Emotions and Conduct.”  (PSI, p.16.)  
He stated he wanted to get help for his mental problems and anger issues.  (PSI, p.17.)  
Mr. Gardner also reported having trust issues, being easily irritated, and having difficulty 
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keeping work because of his temper.  (PSI, p.17.)  He further stated he had limited 
social interactions because of his doubts about other people’s intentions.  (PSI, p.17.)  
Mr. Gardner reported suffering from depression when he fought with his girlfriend, when 
his first daughter was killed in a car accident, and when he was separated from his 
sister.  (PSI, p.17.)   Mr. Gardner requested help to manage his anger and learn how to 
trust people.  (PSI, p.18.) 
The district court also did not adequately consider Mr. Gardner’s difficult 
childhood.  Mr. Gardner reported he was born to a drug-addicted mother and in foster 
care from birth.  (PSI, p.8.)  He stated his biological father died before he was born.  
(PSI, p.8.)  He lived with an aunt at times, and otherwise lived in other foster homes.  
(PSI, p.8.)  When he was about four years old, a different aunt made him touch her.  
(PSI, p.8.)   
In one foster home where he was living with one of his half-sisters, Mr. Gardner 
walked in on his sister being molested by one of their foster brothers.  (PSI, p.8.)  
Mr. Gardner stated he blacked out and threw the foster brother out the window, but had 
no recollection of doing so.  (PSI, p.8.)  His accusation about the molestation was not 
believed, and the foster family ended up adopting his sister.  (PSI, p.8.)   
Mr. Gardner reported he lived in a series of group homes after that, and he was 
moved frequently because of his behavior problems.  (PSI, p.8.)  As he got older, 
Mr. Gardner was sent to more lock-down facilities and became more involved in 
fighting.  (PSI, p.8.)  At the age of seventeen, he left his group home and threw away 
scholarships that were available to him to meet his biological mother in Idaho.  (PSI, 
p.8.)  But despite her assurances to the contrary, she was still involved with drugs.  
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(PSI, p.8.)  Mr. Gardner reported his mother lied to him to get him to come to Idaho, 
when he could have gone to college.  (PSI, p.8.) 
Additionally, the district court did not adequately consider Mr. Gardner’s 
substance abuse problems.  The Idaho Supreme Court has recognized substance 
abuse as a mitigating factor in cases where it found a sentence to be excessive.  See, 
e.g., State v. Nice, 103 Idaho 89, 91 (1982).  Mr. Gardner reported that he began 
drinking alcohol when he was six years old.  (PSI, p.12.)  In his childhood, he got into a 
pattern of drinking and fighting with other boys.  (PSI, p.12.)  While he was living in 
group homes, he would steal bottles of alcohol from stores.  (PSI, p.12.)  Mr. Gardner 
also reported he began using marijuana at the age of seventeen, and used the drug 
daily.  (PSI, p.12.)  He stated that marijuana helped him with his anger problems.  (PSI, 
p.12.)   Further, in the January 2015 GAIN-I assessment, Mr. Gardner was diagnosed 
with “Amphetamine Abuse.”  (PSI, p.14.)  He endorsed having past problems 
associated with his use of methamphetamine.  (PSI, p.14.) 
Mr. Gardner asserts the district court did not adequately consider the above 
mitigating factors.  Thus, the sentence imposed by the district court is excessive 






For the above reasons, Mr. Gardner respectfully requests that this Court remand 
his case to the district court for entry of an order placing him on probation.  Alternatively, 
he respectfully requests that this Court reduce the indeterminate term of his sentence or 
otherwise reduce his sentence as it deems appropriate.   
 DATED this 10th day of November, 2015. 
 
      ___________/s/______________ 
      BEN P. MCGREEVY 
      Deputy State Appellate Public Defender 
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